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Subpart E—State Agency and
School Food Authority Re-
sponsibilities

§210.21 Procurement.

(a) General. State agencies and school
food authorities shall comply with the
requirements of this part and 7 CFR
part 3016 or 7 CFR part 3019, as applica-
ble, which implement the applicable
Office of Management and Budget Cir-
culars, concerning the procurement of
all goods and services with nonprofit
school food service account funds.

(b) Contractual responsibilities. The
standards contained in this part and 7
CFR part 3015, 7 CFR part 3016 and 7
CFR part 3019, as applicable, do not re-
lieve the State agency or school food
authority of any contractual respon-
sibilities under its contracts. The State
agency or school food authority is the
responsible authority, without re-
course to FNS, regarding the settle-
ment and satisfaction of all contrac-
tual and administrative issues arising
out of procurements entered into in
connection with the Program. This in-
cludes, but is not limited to source
evaluation, protests, disputes, claims,
or other matters of a contractual na-
ture. Matters concerning violation of
law are to be referred to the local,
State, or Federal authority that has
proper jurisdiction.

(c) Procedures. The State agency may
elect to follow either the State laws,
policies and procedures as authorized
by §§3016.36(a) and 3016.37(a) of this
title, or the procurement standards for
other governmental grantees and all
governmental subgrantees in accord-
ance with §3016.36(b) through (i) of this
title. Regardless of the option selected,
States must ensure that all contracts
include any clauses required by Federal
statutes and executive orders and that
the requirements of §3016.60(b) and (c)
of this title are followed. A school food
authority may use its own procure-
ment procedures which reflect applica-
ble State and local laws and regula-
tions, provided that procurements
made with nonprofit school food serv-
ice account funds adhere to the stand-
ards set forth in this part and
§§3016.36(b) through 3016.36(i), 3016.60
and 3019.40 through 3019.48 of this title,
as applicable, and in the applicable Of-
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fice of Management and Budget Circu-
lars. School food authority procedures
must include a written code of stand-
ards of conduct meeting the minimum
standards of §3016.36(b)(3) or §3019.42 of
this title, as applicable.

(1) Pre-issuance review requirement.
The State agency may impose a pre-
issuance review requirement on a
school food authority’s proposed pro-
curement. The school food authority
must make available, upon request by
the State agency, its procurement doc-
uments, including but not limited to
solicitation documents, specifications,
evaluation criteria, procurement pro-
cedures, proposed contracts and con-
tract terms. School food authorities
shall comply with State agency re-
quests for changes to procurement pro-
cedures and solicitation and contract
documents to ensure that, to the State
agency’s satisfaction, such procedures
and documents reflect applicable pro-
curement and contract requirements
and the requirements of this part.

(2) Prototype solicitation documents and
contracts. The school food authority
must obtain the State agency’s prior
written approval for any change made
to prototype solicitation or contract
documents before issuing the revised
solicitation documents or execution of
the revised contract.

(3) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a procurement fail-
ing to meet the requirements of this
part.

(d) Buy American—(1) Definition of do-
mestic commodity or product. In this
paragraph (d), the term ‘domestic com-
modity or product’ means—

(i) An agricultural commodity that is
produced in the United States; and

(ii) A food product that is processed
in the United States substantially
using agricultural commodities that
are produced in the United States.

(2) Requirement. (i) In general. Subject
to paragraph (d)(2)(ii) of this section,
the Department shall require that a
school food authority purchase, to the
maximum extent practicable, domestic
commodities or products.

(ii) Limitations. Paragraph (d)(2)(i) of
this section shall apply only to—
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(A) A school food authority located
in the contiguous United States; and

(B) A purchase of domestic com-
modity or product for the school lunch
program under this part.

(3) Applicability to Hawaii. Paragraph
(d)(2)(i) of this section shall apply to a
school food authority in Hawaii with
respect to domestic commodities or
products that are produced in Hawaii
in sufficient quantities to meet the
needs of meals provided under the
school lunch program under this part.

(e) Restrictions on the sale of milk. A
school food authority participating in
the Program, or a person approved by a
school participating in the Program,
must not directly or indirectly restrict
the sale or marketing of fluid milk (as
described in paragraph (m)(1)(ii) of this
section) at any time or in any place on
school premises or at any school-spon-
sored event.

(f) Cost reimbursable contracts—(1) Re-
quired provisions. The school food au-
thority must include the following pro-
visions in all cost reimbursable con-
tracts, including contracts with cost
reimbursable provisions, and in solici-
tation documents prepared to obtain
offers for such contracts:

(i) Allowable costs will be paid from
the nonprofit school food service ac-
count to the contractor net of all dis-
counts, rebates and other applicable
credits accruing to or received by the
contractor or any assignee under the
contract, to the extent those credits
are allocable to the allowable portion
of the costs billed to the school food
authority;

(ii)(A) The contractor must sepa-
rately identify for each cost submitted
for payment to the school food author-
ity the amount of that cost that is al-
lowable (can be paid from the nonprofit
school food service account) and the
amount that is unallowable (cannot be
paid from the nonprofit school food
service account); or

(B) The contractor must exclude all
unallowable costs from its billing docu-
ments and certify that only allowable
costs are submitted for payment and
records have been established that
maintain the visibility of unallowable
costs, including directly associated
costs in a manner suitable for contract
cost determination and verification;
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(iii) The contractor’s determination
of its allowable costs must be made in
compliance with the applicable Depart-
mental and Program regulations and
Office of Management and Budget cost
circulars;

(iv) The contractor must identify the
amount of each discount, rebate and
other applicable credit on bills and in-
voices presented to the school food au-
thority for payment and individually
identify the amount as a discount, re-
bate, or in the case of other applicable
credits, the nature of the credit. If ap-
proved by the State agency, the school
food authority may permit the con-
tractor to report this information on a
less frequent basis than monthly, but
no less frequently than annually;

(v) The contractor must identify the
method by which it will report dis-
counts, rebates and other applicable
credits allocable to the contract that
are not reported prior to conclusion of
the contract; and

(vi) The contractor must maintain
documentation of costs and discounts,
rebates and other applicable credits,
and must furnish such documentation
upon request to the school food author-
ity, the State agency, or the Depart-
ment.

(2) Prohibited expenditures. No expend-
iture may be made from the nonprofit
school food service account for any
cost resulting from a cost reimbursable
contract that fails to include the re-
quirements of this section, nor may
any expenditure be made from the non-
profit school food service account that
permits or results in the contractor re-
ceiving payments in excess of the con-
tractor’s actual, net allowable costs.

[63 FR 29147, Aug. 2, 1988, as amended at 64
FR 50741, Sept. 20, 1999; 70 FR 70033, Nov. 21,
2005; 71 FR 39516, July 13, 2006; 72 FR 61491,
Oct. 31, 2007]

§210.22 Audits.

(a) General. Unless otherwise exempt,
audits at the State and school food au-
thority levels shall be conducted in ac-
cordance with Office of Management
and Budget Circular A-133 and the De-
partment’s implementing regulations
at 7T CFR part 3052. For availability of
the OMB Circular mentioned in this
paragraph, please refer to 5 CFR 1310.3.
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